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Mr. William Maher
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445 12th 8t., SW

Washington, DC 20554

Ms. Tamara L. Preiss

Division Chief, Pricing Policy Division, Wireline Competition Bureau
Federal Communications Commission

445 12th St., SW

Washington, DC 20554

Re:  Verizon Telephone Companies Petition for Emergency Declaratory and
Other Relief, WC Docket No. 02-202; BellSouth Telecommunication, Inc.,
Tariff F.C.C. No. 1, Transmittal Nos.657 and 635; Verizon Telephone
Companies, Tariff F.C.C. Nos. 1, 11, 14, and 16, Transmittal No.226;
Southwestern Bell Telephone Company to Tariff F.C.C. No. 73, Transmitts!
No. 2906; Ameritecb Operating Companies to Tariff F.C.C. No. 2,
Transmittal No. 1312; Nevada Bell Telephone Company to Tariff F.C.C. No.
1, Transmittal No. 20; Pacific Bell Telephone Company to Tariff F.C.C. No.
1, Transmittal No. 77; Southern New England Telephone Companies to
Tariff F.C.C. No. 39, Transmittal No. 77

Ex Parte
Dear Mr. Maher and Ms. Preiss :

Broadview Networks, Inc., Grande Communications Networks, Inc., lonex
Telecommunications, Inc., ITC*DgltaCom Communications, Inc., KMC Telecom Holdings, Inc.,
NewSouth Communications Corp., NuVox, Inc., NuVox Communications, Inc., Sage Telecom,
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Inc., Talk America, Inc., and XO Communications, Inc., (collectively, “CLEC Coalition™), by
their undersigned counsel, respectfully submit this written ex parte in WC Docket No. 02-202,
which was opened to address VVcnzon’s “Petition for Emergency Declaratory and Other Relief’.’

In its self-styled Emergency Petition, Verizon urges the Commission to (1)
expeditiously approve tariff revisions it had not yet filed, (2) “unequivocally support” positions
taken by Verizon in various bankruptcy proceedings, and (3) assist Verizon in upending
bankruptcy law by using the threat of end user service disruption to force cures where no legal
obligation to cure exists. To fill out the picture, there also is the recent decision from the court in
the WorldCom bankruptcy proceeding which denied Verizon’s requests for prepayments and
deposits and Verizon’s own subsequent public admission that the “adequate assurance” provided
by the court was indeed likely to be sufficient. If ever there was a case of “the boy who cried
wolf’, this is it. Verizon, BellSouth and SBC face no emergency. Rather, what they face is an
opportunity to create more financial turmoil and end user service disruption by stripping their
remaining competitors of working capital and raising their costs. This Commission should
neither serve as nor provide the tool that enables the Bells to do this.

The purpose of this ex parte predominantly is lo ensure that four Petitions to
Suspend, or in the Alternative, Reject tariff revisions regarding security deposits, advanced
payments and notice prior to disconnect or refusal to serve are incorporated into the record of
WC Docket No. 02-202. It is our understanding that, although the issues raised by Verizon in its
Emergency Petition previously had been raised elsewhere, the Commission may make policy
decisions which affect other dockets and the suspended tariff revisions, in particular, in the
context of the Verizon Emergency proceeding.2 Accordingly, we respectfully request that the
following petitions (“Petitions™) be incorporated by reference into this docket: (1) Petition to
Reject or Alternatively, Suspend and Investigate, In the Matter of Revisions by BellSouth
Telecommunication, Inc., to Tariff F.C.C. No. 1, Transmittal No. 657, filed on July 26, 2002, (2)
Petition to Reject or Alternatively, Suspend and Investigate, In the Matter of Revisions by
BellSouth Telecommunication, Inc., to Tariff F.C.C. No. 1, Transmittal No. 635, filed on May
20, 2002; (3) Petition to Reject or Alternatively, Suspend and Investigate, In the Matter of
Revisions by Verizon Telephone Companies, to Tariff F.C.C. Nos. 1, i1, 14,and 16, Transmittal
No. 226 filed on August 2, 2002; and (4) Petition to Reject or Alternatively, Suspend and
Investigate, In the Matter of Revisions by Southwestern Bell Telephone Company to Tariff
F.C.C. No. 73, Transmittal No. 2906; Revisions by Ameritech Operating Companies to Tariff
F.C.C. No. 2, Transmittal No. 1312; Revisions by Nevada Bell Telephone Company to Tariff

: Public Notice, DA 02-1859, WC Docket No. 02-202 (July 31.2002).

2 The CLEC Coalitionrecognizes the utility of addressingcommon issues in a single docket, but respectfully
submits that inadequate notice has been given to make WC Docket No. 02-202 that docket. To protect itself from
future litigationand avoid regulatory uncertainty, the Commission should seriously consider whether the vehicle
selected (ironically. created by the company most likely to challenge it) is appropriate.
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F.C.C. No. 1, Transmittal No. 20; Revisions by Pacific Bell Telephone Company to Tariff
F.C.C. No. 1, Transmittal No. 77; Revisions by Southern New England Telephone Companies to
Tariff F.C.C. No. 39, Transmittal No. 77 filed on August 9,2002, be incorporated into the record

for WC Docket No. 02-202.

In these Petitions, CLEC Coalition members argued that the proposed tariff
revisions were anticompetitive and would create additional financial instability in the industry by
shifting massive amounts of capital (unbudgeted and often not available) from competitors to
incumbents. Shortened notice provisions proposed by Verizon and SBC also could create end
user service disruptions and force competitors into violations of Commission and state
disconnect rules - all of this with the ILEC being the sole arbiter of what is due and what must
be cured. None of these proposals, however, have been justified in terms of the need for them or
the costs that would be imposed by them on competitors, competition, and end users. These
ILECs continue to enjoy stunning success in avoiding bad debt (although apparently less
stunning than a year or two ago) for the highly profitable services sold under the tariffs at issue.
When bad debt goes from less than one percent to greater than one percent on billions of dollars
of revenue, what we have is not an emergency but rather a slightly less spectacular collection
rate. Moreover, the ILECs have provided no evidence that they have used the tools already
available to them to stem this recent erosion. Indeed, the record suggests that their billing
systems and processes are so inadequate that they are certainly a key contributor to the ILECs’

alleged problems.

Mirroring the absence of proof that existing tools have not provided the Bells with
sufficient protection in pre-petition bankruptcy situations, is an absence of proof that the Bells
have not managed to get adequate assurance once a carrier customer has filed for bankruptcy.
For example, the United States Bankruptcy Court for the Southern District of New York in the
WorldCom Chapter |l bankruptcy proceeding, in an August 14, 2002 order,” determined that
services provided by Utility Companies would be treated as "actual and necessary expenses” and
granted Utility Companies an administrative expense priority claim, which constitutes a junior
superpriority administrative claim, for “any and all unpaid charges for postpetition services
provided by Utility Companies” to WorldCom. The bankruptcy court ordered that these claims
are “pari passu” or equal among Utility Companies, junior only to two classes of creditors, DIP
Lenders and intercompany junior liens and claims. The court further found that payments on
the post-petition utility services rendered are to be made on “a timely basis, in accordance with
applicable contracts and tariffs.”® In addition to granting Utility Companies special status for

! In re WarldCom, Inc., el al, Order Pursuant to Sections 105(a) and 366(b) of the Bankruptcy Code
Authorizing WorldCom to Provide Adequate Assurance to Utility Companies, Case No. 02-13533 (AJG)
(rel. Aug. 14,2002) (“Order”).
fd., at 2.

: Id.,at 3.
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post-petition utility services rendered, the bankruptcy court further provided Utility Companies
with the ability, in cases of payment default, to seek an order requiring immediate payment, or
other appropriate relief or action available under any applicable tariff or regulation. For disputed
amounts, the bankruptcy court required the establishment of expedited dispute resolution
procedures for handling those amounts in post-petition invoices.® Finally, in addition to these
safeguards, the bankruptcy court ordered WorldCom to provide weekly financial reports to

Utility Companies.’

Notably, the bankruptcy court did not find that prepayments and deposits were
necessary to provide “adequate assurance” for payment of amounts owed for services rendered.
In a statement released after the issuance of the Order, Verizon publicly acknowledged that “[i]t
is likely that the protections instituted by the court will be sufficient to protect Verizon‘s interests
as long as WorldCom's financial position does not materially worsen.”® If Verizon can tell the
world that it does not need prepayments and deposits in this context, it certainly does not need
new and additional means of imposing such requirements on its competitors in others.
Accordingly, the Commission should reject the ILECs’ tariff revisions regarding deposits,
advanced payments and shortened notice intervals.

The Commission must also reject requests by Verizon and other ILECs to have
the Commission aid and abet their efforts to use bankruptcy as a means of extorting payments by
threatening end user disconnects, regaining lost customers, and stranding assets that have been
and could continue to be used by facilities-based cornpetitors.9 As providers of services for
which there are no alternatives, ILECs retain substantial leverage over carriers in the bankruptcy
process, as well as those who seek to bring carriers or their assets out of bankruptcy. It is neither
appropriate nor necessary for the Commission to “unequivocally support” Verizon’s and other
ILECs’ efforts to secure deposits and prepayments in bankruptcy court proceedings, as Verizon
requests. The issues of payment to creditors on pre-petition debt and of “adequate assurance” on
post-petition debt are governed by the bankruptcy code and are best left to the bankruptcy courts
which obviously have expertise in these matters. To the extent the Commission determines that
it is in the public interest to weigh-in on such matters in various bankruptcy proceedings, it must
consider the totality of the circumstances, as well as the potential short-term and long-term

id. at 3.
The Order further required WorldCom to “comply with all applicable regulatory requirements. including
bur not limited to. timely service of notices to customers consistentwith 47 U.8.C. § 214" to the extent

termination of service becomes necessary Id.,at5.

: See “Judge Compromises on LEC’s Request for Tougher WorldCom Payment Plan.” TR Daily, August 15,
2002.
i In this regard the Comments of the Mid-Size Camer Group are most egregious. The Commission should

flatly reject that group’s proposals to ensure the “seamless transition” of wayward customers back to their
monopoly providers.
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impacts of the positions it advocates - it simply cannot commit to support Verizon and other
ILECs blindly based on the false notion that healthy monopolies are good for the economy in
general and end users in particular.

Finally, the Commission also must reject the efforts of Verizon and other ILECs
to use the threat of end user disconnects as a means of extorting “cures” where the bankruptcy
code creates no such obligation. Indeed, the Commission should affirmatively reject the
“assume the agreement and all debts or face end user service disruption” ultimatums issued by
Verizon and other ILECs. Such ultimatums cannot be squared with either the bankruptcy code
or the Communications Act, as they effectively foreclose any ability to reject contracts (a carrier
rejecting contracts would face service disruptions on day one, as well as disconnect and
reconnect fees, and unknown liabilities with respect to any end user service outage that occurs)
and make it more costly for assets to be purchased from a bankrupt estate and more likely that
those assets will be wasted and that customers simply will be forced to return to their former
monopoly provider.

DCOI/EMMOE/191268.2
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For all of the foregoing reasons, and those set forth in the Petitions, the
Commission should (1) reject the ILECs’ tariff revisions incorporating additional means to
impose deposit and prepayment requirements, and shortening refusal of service/disconnect notice
intervals, and (2) deny all other relief sought by Verizon in its Emergency Petition.

Respectfully submitted,

Robert I. Aamoth

John ]. Heitmann

Erin W. Emmott

KELLEY DRYE & WARREN LLP
1200 19™ Street, NW, Suite 500
Washington, DC 20036

(202) 955-9600

(202) 955-9792 (facsimile)

Counsel for Broadview Network. Inc., Grande
Communications Networks, Inc., lonex
Telecommunications, fnc., ITC*DeltaCom
Communications, Inc., KMC Telecom Holdings,
Inc., NewSouth Communications Corp., Nu Vox.
Inc., NuVox Communications. Inc., Sage
Telecom, /nc., TalkAmerica, fnc., and X0
Communications, fnc.

cc: Scott Bergmann
Vienna Jordan
Judith Nitsche
Julie Saulnier
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Before the
Federal Communications Commission
Washington, D.C. 20054

In the Matter of

BellSouth Telecommunication Inc. WC Docket No. 02-304

Tariff FCC No. 1, Transmittal No. 657

i

OPPOSITION TODIRECT CASE

Allegiance Telecom, Inc., Cable & Wireless, ITC*DeltaCom Communications, Inc.,
KMC Telecom Holdings, Inc., NewSouth Communications Corp., NuVox Communications,
Inc., Talk America Inc., and XO Communications, Inc., (hereinafter the “Competitive
Coalition”), by their attorneys, hereby submit to the Federal Communications Commission
(“FCC” or the “Commission”) their Opposition to the Direct Case of BellSouth
Telecommunications, Inc. (“BellSouth”) submitted to the Commission on October 10, 2002
(“Direct Case”), pursuant to the Commission’s Order released September 18, 2002, in
connection with BellSouth’s Transmittal No. 657.> As a matter of administrative economy, the
Competitive Coalition hereby requests that the Commission incorporate into the record of this
proceeding the Competitive Coalition’s Petition to Reject or, Alternatively, to Suspend and
Investigate, filed with the Commission on July 26, 2002 (‘‘July 26, 2002 Petition o Reject™),
attached hereto as Exhibit A. In addition, the Competitive Coalition requests that their “Petition
to Reject or, Alternatively, to Suspend and Investigate” filed with the Commission on May 20,

2002 (“May 20, 2002 Petition to Reject”), attached hereto as Exhibit B, in response to the

: BellSouth Telecommunicarions fnc , Tariff FCC No. /, Transmittal No. 657, Order. WC Docket No. 02-
304, DA 02-2318 (rel. Sept. 18,2002) (“‘Designorion Order”).

! On August 2, 2002, the Commission suspended BellSouth’s proposed tariff revisions for a five (5) month
investigation period. BeliSeuth Telecommunications, Inc., Tariff FCC No. |, Transmittal NO. 657. Order,
DA 02-1886, rel Aug. 2,2002 (“BellSouth Suspension Order’).

Opposin'onf to Direct Case
WC Docket No. 02-304
October 24,2002

Allegiance, Cable & Wireless, ITCDeltaCom, KMC Telecom NewSouth. NuVox. Talk America. and XO



original BellSouth tariff revisions filed under Transmittal No. 635, also be incorporated into the

record of the above-captioned docket.

l. INTRODUCTION AND SUMMARY

1. The proposed tariff revisions contained in BellSouth’s Transmittal No. 657
represent BellSouth’s third attempt to dramatically expand the scope of the security deposit
requirements contained in its Tariff FCC No. 1. On August 2, 2002, the Commission suspended
the proposed tariff revisions for a period of five (5) months and commenced investigation into

the proposed revisions.

2. Among other things, the proposed revisions, if implemented, would permit
BellSouth to impose security deposits on new as well as existing customers upon BellSouth’s
determination that the customer is not creditworthy, under a vague and arbitrary standard
administered by BellSouth. As the Commission properly noted in its Designation Order, “[t]he
proposed revisions to the security deposit terms significantly alter the balance between BellSouth
and its intrastate access customers with respect to the risks of nonpayment of interstate access

bills” that has remained in place for roughly the last twenty (20) years.’

3. If permitted to be implemented, these tariff revisions would provide BellSouth
with the ability to unilaterally impose new and arduous deposit requirements (or their equivalent)
on its interstate access customers, which could result in the shifting of millions of dollars of

scarce working capital from BellSouth’s canier customers to their direct competitor, BellSouth.

4. BellSouth claims that these changes are necessary to protect it from the eminent

risks and pitfalls resuiting from “the current market volatility” now plaguing the

Allegiance, Cable & Wireless, ITC"DeltaCom, KMC Telecom, NewSouth, NuVox, Talk America, and XO
Opposition te Direct Case

WC Docket NO.02-304

October 24, 2002



telecommunications industry in the wake of the bankruptcy filings of high profile canier
customers such as WorldCom and Global Crossing.* However, BellSouth has not demonstrated
that its current security deposit provisions have not provided it with sufficient protection or that
they would not do so in the future, and BellSouth has not otherwise demonstrated circumstances
that would justify the implementation of the proposed revisions. With its proposed tariff
revisions, BellSouth seeks to use the frenzy surrounding certain bankruptcy proceedings - the
most significant of which may in large part be attributable to baud - as a means and justification
for insulating itself from all business risk and for shifting that risk squarely onto its direct

competitors at a time when many of them simply cannot bear the additional burden.

5. Indeed, the shift of capital contemplated by BellSouth’s proposed tariffs is simply
not accounted for in the business plans of its remaining competitors, and the extent to which such
a capital shift could be supported by individual carriers at any point in the near future is highly
doubtful. There simply is no compelling policy reason why the Commission should allow
BellSouth to use regulation as a means of draining or eliminating its competitors and insulating

itself from virtually any business risk.

6. BellSouth’s Direct Case is, in large part, unresponsive to the issues set out for
investigation by the Commission in its Designation Order. BellSouth fails to provide any
substantial justification or reasonable support as to why the proposed tariff revisions are
reasonable or justified and, in a number of cases, ignores the Commission’s specific inquiries

related to the tariff revisions.

Designation Order 9 10.
Direct Cuse 1 10.

Allegiance, Cable & Wireless, ITC*DeltaCom, KMC Telecorn NewSouth. NuVox. Talk America. and XO
Opposition to Ducct Case

WC Docket No. 02-304

October 24.2002



7. In particular, the Competitive Coalition demonstrates below that (1) BellSouth
has failed to provide a basis for expanding the scope of its ability to demand and extract a
security deposit from its interstate access customers, and instead has sought Commission
approval to shift the normal business risks associated with the sale of its highly profitable access
services onto its direct competitors;® (2) BellSouth has failed to explain the reasonableness of its
security deposit refund provision; (3) BellSouth has failed to demonstrate how conducting
dispute resolution arbitrations on a losing party pays basis does not unfairly burden its smaller
competitors and is otherwise just and reasonable; and (4) BellSouth has failed to explain how the
proposed tariff changes are not material changes to BellSouth’s term contracts, or that they meet
the substantial cause test for material changes, and are, nonetheless, reasonable for BellSouth to

impose.

8. As stated in both the May 20, 2002 Petition :o Rejecf, and reiterated in the July
26. 2002 Petition to Reject, permitting these revisions to take effect as filed by BellSouth,
particularly in light of BellSouth’s failure to provide adequate justification for their need, will
cause significant and irreparable harm to its remaining direct competitors. As noted by Kim N.
Wallace, Managing Director, Lehman Bros., Inc., at Chairman Powell’s recent en banc hearing,
“[t}he danger of attempting to adapt microeconomic policy to current conditions is that such

policies always lag real-world events and invite high risks of unintended consequences.”™

9. In summary, this Opposition to the Direct Case clearly demonstrates that

BellSouth has not provided the prerequisite justification for the implementation of its proposed

: To the extent risk associared with the Global Crossing and WorldCom bankruptcies could be characterized
as extraordinary. it is inappropriate for BellSouth”’scompetitors to bear the burden, as they did not share n
the massive profits BellSouth has reaped and continues to reap from those IXCs.

® Telecommunications Repores, Vol. 68, NO_38. Oct. 15, 2002.

Allegiance, Cable & Wireless, ITC DeltaCom, KMC Telecorn NewSouth, NuVox, Talk America, and XO
Opposition to Direct Case

WC Docket No. 02-304

October 24,2002



tariff revisions and therefore, the Commission should not allow the proposed revisions to become

effective.

Il. ISSUES DESIGNATED FOR INVESTIGATION

A Basis for Requiring a Deposit from a Customer

10.  In its Designation Order, the Commission wisely acknowledges that, with respect
to the risks of nonpayment, if permitted to implement the proposed tariff revisions, BellSouth
will dramatically alter the balance between it and its interstate customers that was struck
approximately twenty (20) years ago.” In fact, with these tariff revisions, BellSouth is simply
shifting the risk of nonpayment associated with the sale of its highly profitable access services
away from itself and its investors and placing the entire risk on its interstate access customers.
BellSouth admits this much in its Direct Case, stating that “[t]o leave the existing provisions in
place puts the risk of default of BellSouth’s competitors upon BellSouth’s shareholders.”” But
that is precisely where the risk should be. BellSouth cannot be permitted to shift the risks
associated with its business (which remains highly profitable) and demand that the Commission
protect it and its shareholders from any market volatility, particularly since it is the shareholders

that have reaped the benefits of the “balance” for the last twenty (20) years.

11. Specifically, in 2001, BellSouth’s claimed uncollectibles constituted only 1.4% of
its interstate access revenues and did not stand in the way of BellSouth’s generation of a
remarkable 21.22% rate of return on interstate services.” Significantly, such an extraordinary

rate of return was achieved during the same year that the number of individual defaults reported

Designorion Order§ 10

Direct Case Y 8.

Allegiance, Cable & Wireless, ITC*DeltaCom, KMC Tclecom, NewSouth. NuVox, Talk America, and XO
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by BellSouth was at its highest (22)'0 and BellSouth's interstate access uncollectibles was at a
twelve (12) year high ($67,982,000)."" As BellSouth's figures indicate, 2001 was the peak for
defaults and, for carriers generally smaller than carriers such as Global Crossing and WorldCom
(less than $5,000,000, as indicated on Table 2), uncollectibles as well. During 2001, BellSouth
also managed to generate remarkable profits of approximately $4.2 billion, an increase of 22.3%
from 2000."* But for the WorldCom and Global Crossing claims asserted by BellSouth,
BellSouth's own data indicates a downward trend for defaults and uncollectibles. Simply put,
there is no evidence that the current price cap regime or security deposit requirements need to be

modified to provide BellSouth and its investors with additional protections.

12.  Indeed, the information provided by BellSouth in Exhibit 2 to its Direct Case,
demonstrates that the alleged risks that BellSouth now seeks Commission sanctioned assistance
to guard against, are largely the result of two (2) carriers, namely Global Crossing and
WorldCom, against whom BellSouth alleges a combined claim amount totaling $137,979,642, or
approximately 90% of its bankruptcy claims for 2002."* Indeed, the remaining claims for 2002

total only $14,669,651."* BellSouth cannot be permitted to punish the entire industry for the

o Designation Order 9 26 (citing WorldCorn Petition at 16-17).
See Direcr Case Table 2

! See Id. Table 1. Notably, even BellSouth's overstated figures (CRIS and CABS billing is not limited lo
interstate services) represents a small portion of the total uncollectibles claimed by BellSouth. See Direct
Case 9 19. (claiming overall uncollectibles in 2001 of $362,166,030}. BellSouth's figures demonstrate that,
to the extent that it has a problem that needs addressing, that problem is largely not attributable lo the suite
of services sold under its FCC tariffs.

2 See BellSouth Corporate Profile, Company Snapshot for 2001, U.S. Business Reponer.
hitp:/fwww. activemedia-guide comiprofile bellsouth.htm,
. /d. Exhibit 2.

fd. 1t is important to note that these figures are merely BellSouth's bankruptcy claims and there is no
ind:cation that they are valid or that they exclude legitimately disputed amounts.” Further, it js more than

likely that the bankrupicy claims set forth by BellSouth do not reflect the amounts owed to the camrier by
BellSouth for services rendered, such as uanspon and termination services. Finally, BellSouth

Allegiance. Cable & Wireless, ITC DeltaCom, KMC Telecom, NewSouth, NUVOX, Talk America. and XO
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actions of the few, particularly when these carriers’ financial demise is surrounded by a cloud of
accusations of fraud, by shifting the normal risks of business from BellSouth’s shareholder to its
customers. Moreover, BellSouth’s assertions of impending losses, as a result of various
bankruptcy filings, are, as BellSouth acknowledges, not losses.'” BellSouth almost certainly has
demanded payments and has extracted cures (lawfully or not) as a condition Of uninterrupted
service (lawful or not). Indeed, other carriers admit that they have been able to recover at least

some portion of pre-petition debts from carriers such as WorldCom.'®

13.  There can be little doubt that BellSouth is handsomely compensated and insulated
from the risks of nonpayment by the rates it assesses on carriers under price caps.” Indeed,
BellSouth declines the Commission’s invitation to demonstrate a problem with price caps or to
suggest a fix.” BellSouth has been operating under the current price caps regime for twenty (20)
years and has generated billions of dollars in revenues and profits.” BellSouth’s own reluctance
to change the system that has permitted it to generate enormous returns*® and makes it clear that
what BellSouth is seeking to do is to guarantee these extraordinary profits by asking the
Commission to place all risk associated with its operations on BellSouth’s direct competitors.

Yet, there is no compelling reason for BellSouth to now demand or receive additional protections

demonstrates no relationship between these figures and its FCC tariffs or the revisions it proposes to make
thereto.

Tellingly, BellSouth refuses to share with the Commussion the amount of claimed uncollectibles it has
recovered. 1d.n.}1 (acknowledging that, “{a]il of the proceedings [INExhibit 2] remain open, so BellSouth
cannot calculate the percentage recovered”).

16 “WorldCom Extends Verizon Billing Pact,” TR Daily. Sept. 4, 2002 (“WorldCom will pay to Verizon
$34.5 million that it owed the company prior to entering banksuptcy proceedings in July.”).

See Designation Order ¥y |
i See Direcf Case § 20
" See J. Lee July 1, 2002 Lener.

Allegiance, Cable & Wireless. ITC*DeltaCom, KMC Telecom. NewSouth. NuVox. Talk America. and XO
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from market risks not already accounted for in the price cap regime. Despite BellSouth's
assertion to the contrary, instability in the telecommunications industry has been around since the
1980s when the first Bell monopoly was broken up. Since then, the market has experienced
periods of growth and loss. BellSouth should not be permitted now to guard against normal

market changes it has successfully insulated itself from for the last twenty (20) years.

14.  Furthermore, the figures provided by BellSouth clearly indicate that the height of
the alleged problems associated with the greatest number of competitive carriers (uncollectibles
under $5,000,000) was actually in 2001, as the number of defaults alleged by BellSouth is on
track to drop significantly in 2002.2' Thus, ifcommerce did not grind to halt in 2001 - it did not
— it is highly doubtful that **commerce would grind to a halt'* without the revisions in 2002, as

BellSouth alleges.**

15.  Tellingly, BellSouth admits that, under the current regime, it only holds $16
million in deposits, compared to the $297 million in monthly charges.”> This figure provided by
BellSouth strongly suggests that BellSouth has not fully utilized the deposit provisions currently
available to it under its existing tariff. BellSouth provides the Commission with no justification
or even explanation as to why the current provisions do not guard against the risks, even though

they apparently have done a sufficient job for the previous twenty (20) years.

20
See BellSouth Corporate Profile. (Profits for 2001 were approximately $4.2 billion, an increase of 22.3%

from 2000).

2 According to Direcr Case Table 2, the number of individual defaults was at its highest in 2001 with twenty-
two (22). nineteen (19) of which were associated with carriers with uncollectibles of less than $5,000,000.
That same year. BellSouth's interstate access uncollectibles was at a twelve (12) year high with
$67,982,000, and its overall uncollectibles reached $362,166,000. As these figures indicate, 2001 was the
peak for bad debt and uncollectibles.

2 Id n.e.
2 /¢ n.8.
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16.  When asked by the Commission for figures for individual default groups,
BellSouth claims that it does not track data in the manner requested by the Commission and
could only “estimate individual defaults for the ranges requested by the Commission for its
wholesale customers only using data it has on bankruptcies and bad debt write offs.”** From this
lack of information and effort, it is evident that BellSouth does not even know how big the
alleged problem that it is seeking Commission assistance to guard against actually is, or whether
the existing tariff provisions could not provide sufficient protections. The figures provided by
BellSouth in its Direct Case in Table 2 demonstrate that the number of customers in default in
2002 (or having uncollectibles) is actually less than half the total for 2001. It appears that the
increases in uncollectibles that BellSouth believes is reflective “of the upheaval within the
telecommunications industry,” amount to nothing more than a dramatic dip in the business cycle
in 2001 (following a dramatic upswing in the business cycle) which already is correcting itself in

2002.

17.  Inits Designation Order, the Commission made inquiries into BellSouth’s billing
and collection practices, seeking to better understand a potential relationship between them and
BellSouth’s alleged increase in the level of uncollectibles.”® Instead of providing the
Commission with an explanation of its billing and collection processes and/or the accounting
treatment of disputed amounts, as requested, BellSouth chose to avoid this specific request and
instead provided the Commission with a vague and ambiguous comparison of its CABS and

CRIS billing systems. Notably, BellSouth readily admits that it has made no change to its billing

@ Id ¥ 19

25 Designation Order ¥ 12.
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systems” which surely is a main driver of its current accounting and revenue realization

problems.”

18.  The information provided by BellSouth also demonstrates that BellSouth could
certainly take steps to speed payments from competitors and limit its exposure from past due
payments. BellSouth readily admits it takes six (6) to seven (7) days from the time a bill is
issued to the time BellSouth sends it to a customer.’® Although data collected by NuVox shows
that it takes on average nearly ten {10) days for it to receive its bills from BellSouth, there is now
no doubt that some mysterious processes inside BellSouth eliminate approximately one (1) week
of a customer’s time to review and make payments on BellSouth’s bills. BellSouth’s bills are
typically riddled with errors and review of these bills has become a complex time and resource
consuming process (in fact, it has become an industry). If BellSouth is concerned about timely
receipt of payments from its customers, BellSouth should strive to issue bills faster and more
reliably, thus providing is customers with more time to review, make payments, and if necessary,

dispute charges contained therein.

19.  Nonetheless, BellSouth has additional protections to ameliorate the risks

associated with delayed payments. These protections come in the form of late payment charges

% Dirrcr Case § 22

27

See, e.g., “Shareholder Class Action Filed Against BellSouth Corporation,” CNNMeney, August 19, 2002,
hup://money.cnn.conyservices/tickerheadlines/puvphmQ17.P2.08192002132458.11025 him  (alleging that
BellSouth reported quarter after quarter of “record” financial results and financial growth while
unbeknownst to the investing public, BellSouth had been recognizing advertising and publishing revenues,
purportedly in connection with the performance of services for customers who had not been billed,
requiring that $163 million of this revenue be reversed and that the GAAP were violated because the
above-mentioned transactions were not complete causing a lack of an appropriate provision for
uncollectible accounts).

15 Direcr Case Exhibit |
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on delinquent payments at the rate of 1% per month (.000329 per day) or 12% annually.” Itis
precisely this mechanism that provides BellSouth with the necessary protections in cases where

it actually extends credit to late payers

20.  In the Designorion Order, the Commission inquired about possible changes in
customer behavior (which BellSouth had at one point alleged) and requested that BellSouth
provide it with the percentage of carrier bills disputed, billed revenue disputed and disputed
amounts adjusted.” BellSouth’s own data provided in Exhibit 1 indicates that an alleged
increase in billing dispute amounts is not occumng in 2002. According to BellSouth’s data, the
rate of disputes has been decreasing since the height of disputes in 2001.>' Under the terms of
the tariff, customers are permitted to dispute charges on their bills. In fact, it is not unusual for a
carrier under BellSouth’s interstate access tariff to dispute ten-to-twenty percent or more of the
charges each month. In most cases, the charges in dispute are found to be in the challenging
carrier’s favor. In fact, one member of the Competitive Coalition conducted a survey that
revealed that it has been successful in its billing disputes with BellSouth approximately 85% of
the time.”” Nevertheless, the frequency and level of billing dispute challenges is not an indicator
of an increase in BellSouth uncollectibles. Rather, it is likely a strong indicator that BellSouth’s
billing systems may be contributing to a significant overstatement of earned revenues by

BellSouth.

See Section 2.4.1 (BX3}(b), BellSouth Tariff FCC No. 1 (eff. Mar 24. 2000)
Designation Order ¥ 12.

Furthermore, BellSouth shows no correlation between customers disputing amounts on their bills and
uncollectibles or that imposing security deposits will eliminate the problem of uncollectibles. Direct Case
1 20 (“the fact that a customer provides BellSouth with a deposit under the revised provisions will not
eliminate uncollectibles™).

See July 26. 2002 Petition o Reject at 5
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21.  The Commission also inquired into BellSouth’s billing of services in advance or
in arrears."® BellSouth’s limited responses provide evidence that BellSouth already has in place
more than the necessary protections to guard against risk of nonpayment. According to Direct
Case Exhibit 2, for 2002, BellSouth bills 89% of its services in advance. This figure has
changed dramatically over the last five (5) years with the percentage of services billed in
advance nearly doubling since 1998 when BellSouth only billed 48%o0f its services in advance.**
There is inherently less risk associated with billing in advance than there is associated with

billing in arrears. With more billings in advance than ever before, BellSouth likely is benefiting

(rom its highest level of protection since the existing deposit provisions were adopted.

22.  The Commission appropriately inquires into the actual cause of BellSouth’s
alleged increase in risk in uncollectible debts.® Notably, BellSouth provides no compelling
answer, pointing to bankruptcy claims that tell little with respect to amounts billed pursuant to its
FCC tariff and remaining uncollected. As stated above, BellSouth cannot be permitted to punish
the entire industry and impose burdensome security deposit requirements simply because a few
carriers have experienced unanticipated bankruptcies resulting in large amounts claimed by
BellSouth. Moreover, based on the charts provided in Exhibit 2, it is evident that with the
exception of the bankruptcies filed by Global Crossing and WorldCom, two bankruptcies
surrounded in a cloud of mismanagement and fraud, the amount of bankruptcy claims for 2002
would only be $14,669,651 ($152,649,293 [2002 total] - $1 17,000,000 [WorldCom] -

$20,979,642 [Global Crossing]), significantly less than claims for 2001 ($24,984,445). Focusing

» Direct Case 9 13
i Id Exhibit 2

3 Designation Orderq 14
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further on carriers against whom BellSouth has claims of less than $5,000,000, the amount of
BellSouth’s bankruptcy claim would be further reduced to $8,85 1,392 (subtracting out the claim
for Network Access Solutions [$5,818,259] in addition to the claims associated with WorldCom
and Global Crossing). Thus, even if BellSouth were able to prove that it had fully taken
advantage of current tariff protections and they had proven insufficient, BellSouth data do not
show that there is a rampant and still growing problem that prevents it from securing a healthy

rate of return on its interstate services.

23. In its response to the Commission’s inquiry as to whether BellSouth could adopt
some form of advanced payment,*® BellSouth stated that “modifying existing billing processes
present a significant additional cost to BellSouth. Before investigating the feasibility of such
changes, BellSouth would have to have a reasonable expectation that such changes would
received regulatory acceptance.”” BellSouth cannot realistically expect to have the Commission
provide it with a free fix or to have the Commission tell it in advance that it would approve such
a change before even investigating its feasibility. Nevertheless, the Competitive Coalition has
demonstrated that changes in BellSouth’s billing, such as accuracy and timeliness, are needed
and BellSouth has not demonstrated the need for implementing an advanced payment
mechanism, especially in light of the fact that BellSouth already bills almost $0% of its services

in advance.

24.  In addition, BellSouth’s assertion that the alternatives offered to provide a

security deposit, such as providing a security interest in a tangible asset or a surety bond, would

36

id.§ 14

7 Direct Case 22
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not constitute harm to a cash strapped industry is wrong.*® Surety bonds and letters of credit are

expensive to maintain.

25.  The Commission requested that BellSouth “explain how each of these factors
[used by BellSouth to determine a customer’s creditworthiness] is a valid predicator of whether
the carrier will pay its interstate access bilt.”** BellSouth has not demonstrated how any of the
factors it proposes to use to determine whether a security deposit will be required are valid
predictors of the likelihood of a customer paying its access bill. Indeed, it fails to elaborate on
most of the individual elements it proposes to utilize in its own test. As stated in both the May
20, 2002 Petition to Reject and the July 26, 2002 Petition fo Reject, the criteria selected to
determine creditworthiness provides BellSouth with too much subjective discretion in
determining whether or not to require its customers, most of whom are direct competitors with
BellSouth in the local and long distance market, to provide a security deposit. As currently
proposed, BellSouth can easily implement the vague criteria in a discriminatory and
anticompetitive manner. BellSouth may deem controlling, any one of the factors, like its wholly
subjective grading of the customer’s management team, or rely totally on the opinions of
another, such as a Wall Street evaluator, for a debt rating, as the basis for determining a security
deposit instead of actual payment histones, which is what even some of the models it proposes to

use appear in some part to be based on.*’

“ id 125.
Designation Order Y 15.

Direct Case § 31 (“[o]f course, the models are based on historical data”).
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26. In addition, BellSouth’s selection of the criteria and the threshold of a score of 5

' BellSouth has not provided

or better for not triggering a security deposit, is totally arbitrary.*
any Justification as to why a score 0f 5 or less is relevant to or indicative of a carrier’s likeliness
to cease paying BellSouth in a timely manner. In fact, RAM scores for both BellSouth
Corporation and BellSouth Long Distance, Inc. (“BSLD) are barely passable, under BellSouth’s
arbitrary cut-off."* The Competitive Coalition, however, finds it highly unlikely that BellSouth
would impose a security deposit on BellSouth Corp. or BSLD or that they pose a significant
threat of nonpayment. Notably, BellSouth did not provide a complete application of its
creditworthiness screen to BellSouth Corp. or BSLD. BellSouth’s creditworthiness screen
includes a number ofother factors including what essentially amounts to a reservation of rights
to take into account whatever information it wants — unsubstantiated, unrelated or not - into
account. For example, recent credit downgrades for BellSouth Corp. and the newness of BSLD

as a BellSouth Telecommunications customer suggest that, if these entities were unaffiliated with

BellSouth Telecommunications, they might not pass the test.*’

27.  The Commission correctly points out in its Designation Order that BellSouth has
not shown how the factors it will use to determine the need for a security deposit are better
indicators of a customer’s ability to pay than a customer’s past payment history.* In its Direcf

Case, BellSouth again fails to demonstrate how the new criteria are better. Past payment

histones are easily measured and for years have proven a solid indicator of a party’s ability and

4 See July 26. 2002 Petition 10 Reject at 6.
- Direct Caxe n.17
“ See “Moody’s Cuts BellSouth Outlook; Eyes Other Bell Debt Ratings,” 7R Daily. August 8, 2002

Designorion Order { 15.
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willingness to pay its bills. If payments have been consistently made, the customer’s payment

history can then be used to determine when the security deposit should be returned.

28. In the Designation Order, the Commission inquired about payment characteristics
of defaulting interstate access customers during the year prior to the ninety (90) days in default
and any other payment patterns that may be identified that would allow BellSouth to trigger the

* Instead of providing the Commission with

security deposit requirements already in place.*
specific information, BellSouth stated that it “did not track customer data in this manner,”
providing only a cryptic assertion that “recent experience is that there is little time between a
customer defaulting on its bills and seeking bankruptcy protf:c:tion.”46 Here, the Commission
essentially has asked BellSouth to substantiate its claim that the existing deposit provisions have
been used and have failed to protect — and, rather then substantiate its claim, BellSouth simply

asks the Commission to take its word in place of fact. Obviously, more compelling evidence

should be required to upend a regime that has worked well for approximately twenty years.

29. Finally, the Commission also inquired about the level of uncollectibles of other
regulated utilities or the broader marketplace, and what they do to lessen the risk of default.

Though requested to do so, BellSouth opted not to respond to these inquiries.

B. Refund of Deposits

30.  Recognizing the concerns of the commenters, the Commission questioned the
reasonableness of BellSouth’s policy on deposit refunds.*’ In its Direcr Case, BellSouth fails to

demonstrale that its refund policy, as proposed in its tariff revisions, is reasonable. In a time

“5 Id. 9§ 16.

1 Direct Case n.18
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where working capital is scarce and the availability of additional investment capital is nearly
impossible for carriers to secure, it is reasonable for BellSouth's interstate access customers to
want to govern their conduct in a manner that will ensure that they will receive their security
deposit back upon meeting a set threshold, such as making timely payments for a twelve (12)
month period. Otherwise, canier customers can never count on a refund of a security deposit
amount and it becomes a matter entirely entrusted to the unilateral discretion of a direct
competitor, BellSouth. Without an unambiguous deposit refund threshold, BellSouth's proposed

deposit refund policy is unreasonable.
C. Dispute Resolutions

31.  The main flaw in BellSouth's position regarding the proposed dispute resolution
arbitration provisions is, as the Commission correctly notes, that there is no unambiguous
standard by which the arbitrator could render a decision.®® As stated in the May 20, 2002
Petition to Rejecf and the July 26, 2002 Petition to Rejecf, while the Competitive Coalition
believes that any revision to the tariff, especially the imposition of a security deposit that has the
potential of tying up scarce working capital, warrants the inclusion of a dispute resolution
provision. Given the uncertainty how the dispute resolution provision will be implemented and

the standards by which the arbitrator is to render the decision, adoption of BellSouth's *‘loser

pays"* dispute resolution provision is inappropriate.

32.  As the commenters have stated in the record, the Commission also correctly

points out that the requirement that the losing party pay all of the arbitration costs could

v Designation Order§ 20.
@ {d. Y 25. In addition, it is entirely unclear who would be the losing party if the arbitrator did not rule
entirely in one party's favor.
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significantly alter the balance between BellSouth and its customer.*” BellSouth’s statement and
supporting arguments that the requirement that the losing party pay the arbitration costs does not
alter the balance between BellSouth and the customer is nonsense.*® Many carriers, when faced
with the possibility of paying not only for their own attorney’s preparation, a cost which they can
“limit” by setting a budget, but also BellSouth’s attorney fees and preparation costs, which could
be considerably higher, might not even bring a dispute against BellSouth, despite their likelihood
of success.”’ BellSouth cannot be permitted to seek from the Commission a sanctioned silencing

of a carrier’s right to dispute based on the potential costs associated with the “loser pays” system.

33.  BellSouth claims to finds support for implementing the losing party pays structure
in AAA Rule R-45(c), which states that the arbitrator shall assess the fees and apportion them as
the arbitrator deems appropriate.®® Contrary to its daim’  this provision does not support
BellSouth’s “losing party pays” provision. In addition, another rule, AAA Rule R-52, provides
that each party will bear its own costs associated with putting on its case and that the parties shall

split the costs of the arbitrator, AAA representative and the costs resulting from the direct request

of the arbitrator. In full, Rule R-52 provides:

The expenses of witnesses for either side shall be paid by the party
producing such witnesses. All other expenses of the arbitration,
including required travel and other expenses of the arbitrator, AAA
representative, and any witness and the cost of any proof produced

4 Id.

% Direct Case § 39 (claiming that “[n]othing could be further from the truth™ when discussing the shift of
balance between the parties under the losing party pays scenario).

51

Designation Order § 25.

= Specifically, AAA Rule R45 (c) states in full: “In the final award, the arbitrater shall assess the fees,
expenses, and cormpensation provided 1D Sections R-51, R-52, and R-53. The arbitrator may apportion such
fees. expenses, and compensation among the parties in such amounts as the arbitrator determines is
appropriate.”

5 See Direct Case q 40
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at the direct request of the arbitrator, shall be borne equally by the

parities, unless they agree otherwise or unless the arbitrator in the

award assesses such expenses or any part thereof against any

specified party or parties.
This rule also does not support the proposition that the “losing party pays” for all of the costs
associated with the arbitration, as BellSouth claims it does. Rather, the rule, which allows for the
partics to “agrec otherwise” is with respect to the arbitrator’s costs; it has nothing to do with the
losing party paying the winning party’s costs incurred during the arbitration. The Commission
should not allow BellSouth to override this particular AAA rule (and other applicable rules) as it

has sought to do with its “losing party pays” provision.

D. Application of Revised Deposit Requirements on Term Plan Customers

34.  The Commission correctly acknowledges in the Designation Order that the
requirement of providing a new or increased security deposit to BellSouth would significantly
reduce the carrier’s working capital, which could also affect other capital or loan commitments
the customer has.>* The Competitive Coalition agrees with the Commission’s assertion that
implementing the change to BellSouth’s tariff would be a serious destabilizing event in the
competitive marketplace, and that the new security deposit requirements, if implemented, could
potentially cause the carrier to need to restructure or terminate some services, which would, in

turn, trigger a termination penalty to be assessed by BellSouth.*®

35.  Throughout its Direct Cuse, BellSouth asserts that the tariff revisions it proposed

are “minor” and thus will not have a significant impact on BellSouth’s term plan or other

Designation Order § 27.
55 W
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customners.®® The fact that BellSouth filed variations of its proposed tariff revisions three times
with the Commission indicates that BellSouth clearly is anticipating more than a minor benefit
from their imposition. Indeed, if the proposed changes were so minor, Competitive Coalition
members would have not challenged them from the beginning, spending considerable time and
money to prevent their implementation. Clearly, the fact that so many parties submitted a
Petition to Reject or. in the Alternarive, Suspend and Investigate, the fact that BellSouth tiled
these revisions multiple times with the Commission, and the fact that the Commission issued its
Suspension Order, indicate that these changes are not minor but rather are substantial changes
that could have a dramatic and debilitating effect on BellSouth’s competitors and the broader

telecommunications marketplace.

36. As demonstrated previously, the changes proposed by BellSouth to its tariff
revisions are indeed material changes that impact BellSouth’s term plan customers.”” Material
changes, according to Commission precedent cited to by BellSouth, include those changes that
have a direct impact on the performance or the overall structure of the contract, such as
guarantees and other provisions, which impact the customer’s fundamental legal obligations and
rights under the contract.® The change in the deposit requirement is not merely a credit issue as
BellSouth asserts, it is, as the Commission points out, a reduction in working capital, which

would be a serious destabilizing event in the competitive marketplace.*

% E.g., Direct Case 19 49, 54.
57 See July 26, 2002 Petition 10 Reject at 8; see also May 70,2002 Petition lo Reject at 9.

* Direct Case Y 48.

39

Designation Order § 27.
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37. Furthermore, despite its efforts to And support to the contrary, BellSouth's
justifications do not pass under the Substantial Cause Test established in RCA American
Communications, Inc.®® BellSouth's explanation that the events of bankruptcy were

unforeseeable is wrong.®

As stated above, there has been some level of uncertainty in the
telecommunications market since the 1980s when the first Bell monopoly was broken up. The
current telecommunications market has not created a new level of harm to BellSouth. Indeed,

BellSouth's returns remain impressive and prove that it is not experiencing any new trends in the

telecommunications industry that warrant additional protection.

38.  As acknowledged by the Commission, changes in the security deposit structure
would have a significant impact on BellSouth's customers' working capital levels, as well as
their capital and loan commitments.*> BellSouth cannot claim that these changes are not
material. BellSouth has not satisfied the requirements under the Substantial Cause Test to

warrant implementing the changes to its tariff.

60 RCA American Communications, fac., Memorandum and Order, 84 FCC 2d 353, 358 (1980); id, 86 FCC
2d 1197, 1201 (1981); 94 FCC 2d 1338, 1340 (1983).

Direct Case {53,
Designation Qrder § 27.
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111.  CONCLUSION

39.  For the foregoing reasons, BellSouth has not provided the Commission with
substantial justifications in its Direct Case to varrat implementing its proposed tariff revisions

to Tariff FCC No. 1 submitted in Transmittal No. 657. Therefore the Commission should deny

BellSouth's request to modify its Tariff FCC No. 1.
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